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In July, the FCA published guidance consultation 14/3: “Retail Investment Advice: 
Clarifying the boundaries and exploring the barriers to market development”. The 
document covers a lot of ground, including: 
 

 a summary of existing guidance produced by the FCA and EU bodies (the 

Committee of European Securities Regulators and the European Securities and 

Markets Authority); 

 detailed examples of what does, and does not, constitute a personal 

recommendation; and 

 summaries of FCA research, and an FCA thematic review, looking at investment 

purchases in the absence of a personal recommendation. 

There was, therefore, plenty to discuss at the round-table. Key themes included: the 
dividing line between guidance and advice; enabling market entry by innovative start-
ups; the relevance of terms and conditions (T&Cs); behavioural economics and 
minimum expectations of customer responsibility; and the wave of new EU legislation. 
In particular: 
 

 The purpose of the FCA guidance consultation is to give companies more 

confidence in bringing their products to market. One of the major concerns is the 

point at which advice becomes a personal recommendation. Many companies 

are acting cautiously in this regard, assuming that advice quickly spills over into a 

personal recommendation.  

 The FCA considers guidance to be about more than simply providing information 

– companies must signpost individuals to the relevant next steps and to other 

appropriate sources of information. 
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 Technology start-ups have expressed concern about the FCA approval process 

as a barrier to entry. The FCA has put together a small team that combines 

experience in technology and business with knowledge of the regulatory 

landscape. The team is looking at ways that the FCA can help smaller, innovative 

companies enter the market. This is part of the FCA’s agenda to take a forward-

looking approach with an explicit competition objective.  

 The introduction of product approval, or product ratings, by regulators may harm 

the market by delaying the introduction of new products. This is not the FCA’s 

approach to regulation. 

 There is a lack of clarity about the purpose of T&Cs. While customers are 

required to sign T&Cs when purchasing many products, the document itself is 

possibly more relevant to the relationship between company and regulator, rather 

than company and customer. It is well know that customers tend not to read 

T&Cs before signing. Many customers do not even use T&Cs when they feel 

cause for complaint, instead turning to other sources of guidance (including the 

use of online forums). T&Cs should be viewed as part of a collection of 

documents that communicate to customers their relationship with the seller. 

 It is important not to group medium and long-term financial products with other 

retail goods. It can take a number of years, or even decades, before a customer 

becomes aware of problems with a medium or long-term financial product. The 

time horizon for other retail goods, such as electronics or even automobiles, is 

typically much shorter. The regulatory system must be able to accommodate 

complaints that are based on evidence that emerges a long time after the initial 

purchase. 

 As one would expect, the focus of attention is on companies’ regulatory 

responsibilities. But what about the responsibilities of customers – how much 

effort, and capacity for understanding, should be expected from customers who 

are seeking to purchase retail investment products? An answer is needed to that 

question in order to set minimum industry standards for guidance and advice. 

 The FCA is using behavioural economics to improve to inform its regulatory 

standards. For example, how should companies communicate with their 

customers (and not just what, and when, should they communicate)? One 

example given was that text message alerts are much more effective than postal 

warnings (at least among certain demographics). 

 It is often lower-level staff members who are at the front-line of upholding 

regulatory standards (especially if they are working in sales). Regulation is often 

dealt with as a leadership level issue, but it is important to ensure that all staff-

members are suitably trained. Effective leadership is necessary, but not 

sufficient, for creating a culture of good conduct. 

    


