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Sovereign debt levels have risen to record levels, and creditors are proving increasingly 

willing to pursue their money through the courts. In other words, sovereign defaults 

aren’t going to disappear (next up, Ukraine and Venezuela?). The best that can be 

hoped for is an orderly default process, which means addressing the question of holdout 

creditors. The latest chapter of the Argentine sovereign debt saga has re-focused 

attention on this area, but the problem is hardly new. 

 

ICMA and the IMF have called for revised collective action clauses, and a new standard 

pari passu clause, to keep in check any creditors with holdout ambitions. Of course, as 

both are quick to point out, the introduction of such clauses would only affect new 

sovereign debt contracts. The UN General Assembly, meanwhile, has voted to pursue a 

multilateral framework, in an effort to supplant the existing ad hoc contractual approach 

to managing sovereign debt restructurings. There are various options available to the 

‘multilateralists’: arbitration committees modelled on the US municipality system; the 

WTO’s dispute settlement mechanism; or a straightforward international bankruptcy 

court. However, this approach is unlikely to yield results in the short-term (if at all): the 

USA scuppered the last attempt an international solution – the IMF’s SDRM – in 2002, 

and, along with the Germany, Japan and the UK, voted against the most recent UN 

motion. ICMA’s proposals, on the other hand, are already being put to the test, with the 

Republic of Kazakhstan the first state to sell sovereign bonds using the new framework. 

 

ICMA’s consultation document, along with its revised collective action and pari passu 

clauses, can be found here. One aspect of the framework attracted particular comment 

– namely, the flexibility afforded to sovereign debtors when choosing between voting 

options at the time of a restructuring. ICMA recommends that three voting options 

should be embedded in each sovereign bond contract: a non-aggregated series-by-

series vote; a ‘single-limb’ approach, in which a supermajority of votes, aggregated 

across all series of bonds, is required; and a ‘two-limb’ approach, which combines the 
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single-limb with the additional requirement of a majority within each affected series of 

bonds. Crucially, the sovereign debtor need not decide in advance which mechanism 

will be used in the event of a restructuring: all three options remain on the table, leaving 

the sovereign free to choose whichever option is best suited to the particular 

circumstances at the time. 

 

Turning to pari passu, there was a general scepticism among participants that Judge 

Griesa’s ruling – the legal flame thrown into the Argentinian tinderbox – will impede 

efforts to reform future sovereign bond contracts. Both ICMA and the IMF support an 

interpretation of pari passu that affords creditors the right to equal legal ranking, but not 

ratable payment. That, of course, is little comfort to the creditors caught up in the stand-

off between the Argentine government and NML Capital (a subsidiary of Elliott 

Management). These creditors, according to Judge Griesa’s ruling, are not entitled to 

receive payment on their restructured debt unless payment is made in full to all holdout 

creditors. While this ruling could certainly have systemic implications, the expectation is 

that courts in other jurisdictions (including English courts) will uphold a narrower 

interpretation of the clause. 

 

It was pointed out that the issue of preferred creditor status has received relatively little 

attention in the debate over pari passu. Judge Griesa’s ruling avoided the issue entirely 

– NML Capital, after all, made no effort to argue that Argentina’s preferential payments 

to the IMF entitled all creditors to ratable payments. There is, however, a debate to be 

had regarding the circumstances under which central banks should be allowed to claim 

preferred creditor status. The ECB, for example, claimed preferential status on the 

Greek bonds it acquired as part of that nation’s bailout, despite these having been 

bought at a discount on the secondary market. The obvious justification is that the ECB 

was taking extraordinary action – which it alone could take – to counter a systemic 

threat to the financial system. Few in the private sector were willing to complain, but 

should the ECB claim preferential status over secondary bond purchases – in a future 

scenario where the presence of a systemic threat is either non-existent or highly 

contested – then some degree of pushback can be expected.  

 

Overall, the discussion sounded a cautiously optimistic note – the latest contractual 

reforms will go a long way towards taming the problem of holdout creditors, if they are 

adopted widely. That, of course, remains a major caveat. Meanwhile, the drumbeat for a 

multilateral statutory solution will persist. The proponents of a market-orientated 

approach have responded to the latest crisis with a fresh set of reforms; in the face of 

another crisis, what do they have left to offer? 

 
 
 


