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The discussion was split into roughly two parts: the first half of the conversation 

considered the scope of the problem (looking mostly at the work undertaken by the 

Conduct Costs Project); and the second half explored the causes/solutions for 

misconduct and its associated costs. 

 

___ 

 

 

The headline figures from the Conduct Costs Project (CCP) show £157.43bn in 

misconduct costs for the period 2009-2013 (up from £148.02bn in 2008-2012). These 

figures reflect the direct conduct costs for ten western banks (Bank of America, 

Barclays, Citigroup, Goldman Sachs, HSBC, JP Morgan Chase, Lloyds, RBS, 

Santander and UBS). The term ‘conduct costs’ encompasses: regulatory settlements; 

litigation settlements or court-ordered payments; repurchase of securities from the 

market due to misspelling; and ‘egregious’ losses caused by serious misconduct or poor 

risk management. These are direct costs only – legal fees and compliance staff costs, 

for example, are not included – meaning that the total amount spent by banks due to 

misconduct will be significantly higher. The figures are broken down into different types 

of misconduct – such as PPI mis-selling, sanctions evasion and client money failings – 

but there is significant scope for further analysis (e.g. comparing retail and investment 

banking arms). It is extremely difficult to say whether, and to what extent, banks have 

mitigated these misconduct costs through insurance, tax arrangements or any other 

dark arts. 



 2 

 

The effort to identify a verifiable set of figures for the cost of misconduct was welcomed 

as a positive contribution to a highly politicised debate. However, it was noted that 

variations in these figures were not necessarily a strict reflection of variations in levels of 

misconduct (either by the sector as a whole or by individual banks). The same 

wrongdoing can attract widely varying penalties due to (i) a lack of international 

standardisation and (ii) an arbitrary punitive element present in some or all penalties 

(especially for the largest banks deemed responsible for the financial crisis). In addition, 

several US banks have received major fines due to wrongdoings committed by other 

banks that they acquired (possibly under heavy government pressure) during the 

financial crisis. One of the main aims of the research project is to enable customers and 

investors to make bank-by-bank comparisons, but the above factors must be considered 

carefully when reaching judgments about relative levels of wrongdoing. That said, the 

major banks are relying on the ‘legacy issues’ defence – i.e. the time lag between 

wrongdoing and regulatory action – to retain any semblance of public trust. The CCP 

figures will be an important means by which this defence can be scrutinised. 

___ 

  

Despite the methodological caveats, it is impossible to deny that there has been 

substantial and widespread misconduct. The crucial question is how to minimise the 

amount and severity of the wrongdoing. There was considerable scepticism that large 

fines, levied across the industry, would prove an effective deterrent. One of the reasons 

cited was that the executive management responsible for the wrongdoing, or reckless 

behaviour, has often been replaced by the time that the fine is paid. While this has 

obvious benefits, experience has shown a tendency for boards to claim that they will not 

repeat the mistakes of their predecessors – and then proceed to do exactly that.  

 

Only a very strong dose of personal responsibility, it was suggested, will concentrate 

minds sufficiently to prevent misconduct. One option is the credible threat of a prison 

sentence. This, however, raises the evidential bar, and both regulators and 

management see it as preferable to negotiate a settlement rather than pursue a criminal 

case. There is an interesting question as to whether shareholders will grow impatient 

with the level of fines and compensation payments – a collective responsibility 

mechanism – and instead take more of an interest in the use of individual punishment.  

Another line of thought was to revert to a partnership model in order to shift the burden 

of legal responsibility onto the bank’s most senior figures. It was pointed out that 

Goldman Sachs (GS) remained closest to a partnership model among the banks tracked 

by the CCP; GS ranked bottom for total size of misconduct costs in 2008-12 (£3.95bn), 

and second bottom for the same figure in 2009-13 (£3.65bn). Then again, Santander, a 

PLC, ranked second bottom in 2008-12 (£4.14bn) and bottom in 2009-13 (£3.57bn). 
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A lack of competition was held up as a factor enabling bank misconduct. This applies in 

particular to UK retail banking, where just four banks (Barclays, HSBC, Lloyds and RBS) 

hold three quarters of personal current accounts. These four banks were responsible for 

almost one quarter (£36.29bn) of the total value of misconduct costs in the period 2009-

2013. In theory, greater competition would force banks to differentiate themselves more 

sharply – for example, by emphasising their conduct record. However, this would also 

require customers to assign more importance to conduct records when choosing where 

to bank. The CCP equips customers with a convenient set of figures for comparing 

banks’ relative behavioural records, but so far there has been no indication of emerging 

consumer activism in the market.  

 

There was a general recognition that regulation and/or structural reforms must be 

complemented by stronger cultural and ethical constraints on bank behaviour. This is a 

laudable ambition, but there is no shortage of codes to guide bankers’ conduct. The 

question is whether these ethical demands are aligned with, or outweighed by, the 

financial incentives facing banks and their employees. The Banking Standards Review 

Council (BSRC) is leading the effort to re-shape the culture and ethics of banking, but it 

cannot rely on persuasion, nudges and ‘consensus-building’ alone to achieve its aims. It 

was suggested that BSRC and Competition Commission should work together on this 

issue. 

 

Several participants warned that a reliance on major fines to discipline the sector risked 

creating unintended, and unwanted, consequences. One obvious impact is to remove 

capital from the system that could be otherwise be used for more productive purposes, 

such as lending to SMEs. Another is that ‘legal risk’ will make banks less attractive as 

investable propositions. Other concerns are more specific – for example, the LIBOR and 

forex scandals may lead banks to withdraw their involvement in industry benchmark 

calculations, while the fines handed out for sanctions evasion may encourage banks to 

deny their services to customers in certain parts of the world. And finally, the experience 

of JP Morgan will deter banks from rescuing failing competitors under state pressure, at 

least without an explicit guarantee that the bank will not assume liability for the acquired 

bank’s historical misconduct.  

 


